
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OKLAHOMA 

 
1.  STATE OF OKLAHOMA, ex rel.  ) 
W.A. DREW EDMONDSON, in his capacity as ) 
ATTORNEY GENERAL OF THE STATE OF ) 
 OKLAHOMA and OKLAHOMA SECRETARY ) 
OF THE ENVIRONMENT C. MILES TOLBERT, ) 
in his capacity as the TRUSTEE FOR  ) 
NATURAL RESOURCES FOR THE  ) 
STATE OF OKLAHOMA,   ) 
      ) 

Plaintiffs,   ) 
      ) 
v.      ) 05-CV-0329 TCK-SAJ 
      ) 
1.  TYSON FOODS, INC.,   ) 
2.  TYSON POULTRY, INC.,   ) 
3.  TYSON CHICKEN, INC.,   ) 
4.  COBB-VANTRESS, INC.,   ) 
5.  AVIAGEN, INC.,    ) 
6.  CAL-MAINE FOODS, INC.,   ) 
7.  CAL-MAINE FARMS, INC.,   ) 
8.  CARGILL, INC.,    ) 
9.  CARGILL TURKEY PRODUCTION, LLC, ) 
10.  GEORGE’S, INC.,    ) 
11.  GEORGE’S FARMS, INC.,   ) 
12.  PETERSON FARMS, INC.,   ) 
13.  SIMMONS FOODS, INC., and  ) 
14.  WILLOW BROOK FOODS, INC.,  ) 
      ) 
   Defendants.   ) 
      ) 
 
 

DEFENDANTS JOINT RESPONSE TO STATE OF OKLAHOMA’S  
MOTION FOR ORDER IMPLEMENTING AND ENFORCING RULES FOR 

DISCOVERY OF ELECTRONICALLY STORED INFORMATION  
AND MEMORANDUM IN SUPPORT THEREOF 

 
 Plaintiff the State of Oklahoma has filed a precipitous motion seeking an Order 

“implementing and enforcing the rules for discovery of electronically stored information.”  Pl. 

motion at 1.  Given the early stages of the parties’ discussions concerning electronic discovery, 
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Plaintiff’s motion is premature, likely unnecessary, and somewhat puzzling.  Moreover, to the 

extent any action by the Court is appropriate, the  relief Plaintiff seeks is vague and its “proposed 

order” is unhelpful.  To the extent the Court concludes that an Order would provide a helpful 

incentive for the parties to move forward on the issue of electronic discovery, Defendants urges 

much more definitive and much more specific guidance from the Court.  To that end, Defendants 

have submitted their own Proposed Order submitted with this response.  See Exhibit 1. 

BACKGROUND 

 As Plaintiff’s motion notes, representatives of the parties have thus far met on only two 

occasions to discuss issues concerning electronic discovery.  As is evident from plaintiffs’ own 

submissions, the issues involved in electronic discovery are numerous, extensive, and complex, 

and the parties have not yet reached a final agreement on those issues.  The parties have, 

however, made progress toward agreement on a number of issues, and Defendants at least 

expected that such discussions would continue to an agreement, an impasse, or (most likely) a 

partial agreement concerning both Plaintiff’s and Defendants’ obligations concerning electronic 

discovery.  Indeed, at the time Plaintiff made its motion, the parties had not yet even exchanged 

their proposed stipulated orders for mutual comment and revision.  

 Defendants will not belabor here all of the specific issues the parties have discussed or 

what progress has been made to date as to each of them.  Such a discussion would not be helpful 

to the Court in the present context and would only invite dispute among the parties as to who 

said what when.  Suffice it to say that Plaintiff’s apparent attempt to imply that the parties’ 

discussions have reached a dead end is simply mistaken.  Defendants have remained and still 

remain ready and willing to continue discussions with Plaintiff concerning the wide variety of 
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topics involved in electronic discovery, and were surprised that Plaintiff’s motion apparently 

assumes otherwise.   

 In sum, Plaintiff’s present motion asks the Court to mandate discussions among the 

parties that are already going on and making progress, yet does not make clear precisely why the 

Court’s intervention is necessary at this time.   

SCOPE OF ELECTRONIC DISCOVERY ISSUES 

 As Plaintiff’s motion notes, the electronic exchange and storage of information has 

mushroomed dramatically over the past decade.  As a result, attorneys and courts are facing a 

number of new issues concerning the discovery of such information, many of which they have 

never before addressed.  Indeed, the Court need only look at Plaintiff’s list of topics or 

Defendants’ Proposed Order to see examples of the number and variety of different questions 

with which the parties will need to deal. 

 The complexity of the issues in this particular case is magnified by the nature and 

sophistication of the parties.  For example, the Plaintiff State of Oklahoma has a number of 

individual agencies that have information relevant to the subject matter of this case, and many of 

those agencies employ different, incompatible, and even unique systems for electronic mail and 

information storage.  Moreover, each individual agency may have multiple systems for different 

kinds of data, or successive systems over time for the same type of data.  At least to some extent, 

discovery issues concerning each of these individual electronic systems will need to be addressed 

separately.  Many of the Defendants may also have multiple systems for electronic mail and 

storage that will require similar individual attention.   

 Discussion and resolution of the methods for searching, accessing, and copying 

information from all these sources will unavoidably require a party-by-party, agency-by-agency, 
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or even system-by-system examination.  Although the parties can certainly agree on some issues 

on a broad basis, Plaintiff will unquestionably need to sit down with each individual Defendant 

and discuss the specific character and quirks of that Defendant’s system(s).  Likewise, 

Defendants will need to address the individual characteristics and features of the electronic 

storage system(s) of each of the state agencies that may have relevant information.   

 In Defendants’ view, the parties should not burden the Court with the complexity and 

minutiae of these issues until and unless becomes clear that the parties cannot reach a voluntary 

agreement.  Even then, the parties should submit only the narrowest of disputes for the Court’s 

resolution, clearly identifying all issues on which agreement has been reached.  This is the 

approach reflected in Defendants’ Proposed Order. 

THE NEW ELECTRONIC DISCOVERY RULES 

 Plaintiff’s motion tries to make an issue of the impending amendments to Federal Rules 

26, 33, and 34 involving electronic discovery.  Under the present circumstances, the issue of 

whether the Court should “implement” those amendments early is effectively moot.  First, as a 

practical matter, the December 1, 2006 effective date of the amendments (assuming no 

congressional veto) is so close as to be effectively here already.  By the time Plaintiff schedules 

this motion for hearing, the parties argue it, and the Court issues its decision, December 1 will 

likely already have come and gone.  Moreover, even if the Court were to hear and decide the 

motion before December 1, the number of parties and attorneys involved make it unlikely that 

the meetings required under the amended rule 26 could take place before that date in any event.  

In a nutshell, Plaintiff’s request that the Court accelerate these new discovery rules, brought 

barely two months before the amendments’ formal implementation, can serve no useful purpose 

in advancing this litigation.   

Case 4:05-cv-00329-GKF-PJC     Document 953 Filed in USDC ND/OK on 10/20/2006     Page 4 of 14



 5

 In addition, the issue of the amendments to the rules is moot because Defendants are 

already ready and willing to have exactly the discussions contemplated under the proposed 

amended Rule 26.  Indeed, as discussed above, those discussions are already well underway, and 

Defendants’ aware of no reason that they cannot and should not continue even before December 

1.  The Court has no need to accelerate the implementation of the rules merely to promote 

discussions that are already going forward. 

DEFENDANTS’ PROPOSED ORDER 

 As noted above, Defendants believe that Plaintiff’s motion is premature and unnecessary 

because the parties are already engaged in the discussions concerning electronic discovery that 

Plaintiff wants the Courts to order.  Nevertheless, should the Court conclude that this case would 

benefit from promoting such discussions, Defendants urge the Court to take a much more direct 

and definitive hand than that contemplated by Plaintiff.  Plaintiff included with its motion what it 

called a “Proposed Order,” which is not an order at all but simply a list of items for discussion.  

Defendants have submitted their own Proposed Order, including most of those discussion topics, 

but also setting specific deadlines for meetings and for a report back to the Court.   

Defendants’s Proposed Order would require the parties to meet and confer, either 

individually or collectively, and to submit to the Court by January 15, 2007 one or more 

proposed stipulated orders concerning the parties’ mutual obligations for electronic discovery, 

including any agreed additional interrogatories or depositions necessary to address such issues.  

To the extent the parties cannot agree on a particular term, the order would require that the 

parties submit alternative terms for the Court’s consideration.  The order would also permit the 

parties to brief their respective positions on these alternatives. 
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 To the extent the Court believes the parties require further direction on this issue at this 

time, Defendants believe that their more explicit Proposed Order, setting specific deadlines, 

would be more helpful in advancing the litigation than Plaintiff’s rather vague submission.  Thus, 

should the Court elect to take action, Defendants urge it to adopt the Proposed Order submitted 

in conjunction with this response. 

NEED FOR ENTRY OF CASE MANAGEMENT ORDER 

 Although entry of Defendants’ Proposed Order on electronic discovery will resolve 

Plaintiff’s instant motion, Defendants note that Plaintiff’s motion is one of a series of discovery 

disputes that have recently come before the Court.  Although more than 18 months have passed 

since the filing of the First Amended Complaint, the parties are operating without an umbrella 

scheduling order or case management order, and defendants are having difficulty obtaining the 

information in Plaintiff’s possession that underlies Plaintiff’s claims and the related defenses.  

Defendants believe that prompt and orderly production of this information may assist the Court 

in narrowing the claims in this case and in lessening the related burdens on the parties and the 

Court.   

 To that end, Defendants filed on 10/17/06 a Motion for Entry of Case Management Order 

and Integrated Brief in Support (Docket No. 946).  In addition to its other benefits, Defendants 

believe that entry of the proposed Case Management Order may reduce the number of instances 

in which the parties invoke the Court’s supervision to resolve discovery disputes like the one 

here. 

CONCLUSIONS 

 For the reasons discussed above, Defendants urge this Court to direct the parties to 

address the issues of electronic discovery as set forth in Defendants’ proposed order. 
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Dated: October 20, 2006 
 
     Respectfully submitted, 
 

RHODES, HIERONYMUS, JONES, 
TUCKER & GABLE, PLLC 

 
 
 
     BY:    s/ John H. Tucker, OBA #9110                           
      JOHN H. TUCKER, OBA #9110 
      COLIN H. TUCKER, OBA #16325 
      THERESA NOBLE HILL, OBA #19119 

100 W. Fifth Street, Suite 400 (74103-4287) 
      P.O. Box 21100 
      Tulsa, Oklahoma 74121-1100 
      Telephone: 918/582-1173 
      Facsimile: 918/592-3390 
       And 
      DELMAR R. EHRICH 
      BRUCE JONES  

FAEGRE & BENSON LLP 
2200 Wells Fargo Center 
90 South Seventh Street 

      Minneapolis, Minnesota 55402 
      Telephone: 612/766-7000 
      Facsimile: 612/766-1600 

ATTORNEYS FOR CARGILL, INC. AND CARGILL TURKEY 
PRODUCTION LLC 
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BY:  /s/Robert W George   
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
ROBERT W. GEORGE, OBA #18562 
KUTAK ROCK LLP 
The Three Sisters Building 
214 West Dickson Street 
Fayetteville, AR 72701-5221 
Telephone: (479) 973-4200 
Facsimile: (479) 973-0007 
-AND- 
STEPHEN L. JANTZEN, OBA # 16247 
PATRICK M. RYAN, OBA #7864 
PAULA M. BUCHWALD, OBA #20464 
RYAN, WIALEY & COLDIRON, P.C. 
119 N. Robinson 
900 Robinson Renaissance 
Oklahoma City, OK 73102 
Telephone: (405) 239-6040 
Facsimile: (405) 239-6766 
E-Mail: sjantzen@ryanwhaley.com 
-AND 
THOMAS C. GREEN, ESQ. 
MARK D. HOPSON, ESQ. 
TIMOTHY K. WEBSTER, ESQ. 
JAY T. JORGENSEN, ESQ. 
SIBLEY AUSTIN LLP 
1501 K Street, N.W. 
Washington, D.C. 20005-1401 
Telephone: (202) 736-8000  
Facsimile: (202)736-8711  
ATTORNEYS FOR TYSON FOODS, INC.; 
TYSON POULTRY, INC.; TYSON CHICKEN, 
INC; AND COBB-VANTRESS, INC. 
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BY: /s/ A. Scott McDaniel      
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
A. SCOTT MCDANIEL, OBA#16460 
CHRIS A. PAUL, OBA #14416 
NICOLE NI. LONG WELL, OBA #18771 
PHILIP D. HIXON, OBA #19121 
JOYCE, PAUL & MCDANIEL, PLLC 
1717 South Boulder Ave., Ste 200 
Tulsa, OK 74119 
-AND- 
SHERRY P. BARTLEY, AR BAR #79009 
MITCHELL WILLIAMS, SELIG, 
GATES & WOODYARD, PLLC 
425 W. Capitol Avenue, Suite 1800 
Little Rock, AR 72201 
ATTORNEYS FOR PETERSON FARMS, INC. 
 
 
 
 
BY: /s/ R. Thomas Lay   
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
R. THOMAS LAY, OBA #5297 
KERR, IRVINE, RHODES & ABLES 
201 Robert S. Kerr Ave., Suite 600 
Oklahoma City, OK 73102 
-AND- 
JENNIFER S. GRIFFIN 
LATHROP & GAGE, L.C. 
314 East High Street 
Jefferson City, MO 65101 
ATTORNEYS FOR WILLOW BROOK 
FOODS, INC. 
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BY: /s/ Randall E. Rose    
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
RANDALL E. ROSE, OBA #7753 
GEORGE W. OWENS, ESQ. 
OWENS LAW F P.C. 
234W. 13 Street 
Tulsa, OK 74119 
-AND- 
JAMES MARTIN GRAVES, ESQ. 
GARY V. WEEKS, ESQ. 
BASSETT LAW FIRM 
POB 3618 
Fayetteville, AR 72702-3618 
ATTORNEYS FOR GEORGE’S, INC. AND 
GEORGE’S FARMS, INC. 
 
 
 
 
BY: /s/John R. Elrod     
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
JOHN R. ELROD 
VICKI BRONSON, OBA #20574 
BRUCE WAYNE FREEMAN 
CONNER & WINTERS, L.L.P. 
100 W. Central Street, Suite 200 
Fayetteville, AR 72701 
ATTORNEYS FOR SIMMONS FOODS, INC. 
 
 
 
 
BY: /s/ Robert P. Redemann   
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION) 
ROBERT P. REDEMANN, OBA #7454 
LAWRENCE W. ZERINGUE, ESQ. 
DAVID C. SENGER, OBA #18830 
PERR1NE, MCGIVERN, REDEMANN, REID, 
BARRY & 
TAYLOR, P.L.L.C. 
Post Office Box 1710 
Tulsa, OK 74101-1710 
-AND- 
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ROBERT E. SANDERS 
STEPHEN WILLIAMS 
YOUNG, WILLIAMS, HENDERSON & 
FUSILIER 
Post Office Box 23059 
Jackson, MS 39225-3059 
ATTORNEYS FOR CAL-MAINE FARMS, 
INC. AND CAL-MAINE FOODS, INC. 
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CERTIFICATE OF SERVICE 
 
 I certify that on the 20th day of October, 2006, I electronically transmitted the attached document 
to the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing to 
the following ECF registrants: 
 
W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 
Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 
J. Trevor Hammons, Assistant Attorney General  trevor_hammons@oag.state.ok.us
Robert D. Singletary     Robert_singletary@oag.state.ok.us  
 
Douglas Allen Wilson     doug_wilson@riggsabney.com 
Melvin David Riggs     driggs@riggsabney.com 
Richard T. Garren     rgarren@riggsabney.com 
Sharon K. Weaver     sweaver@riggsabney.com 
Riggs Abney Neal Turpen Orbison & Lewis 
 
Robert Allen Nance     rnance@riggsabney.com 
Dorothy Sharon Gentry     sgentry@riggsabney.com 
Riggs Abney 
 
J. Randall Miller     rmiller@mkblaw.net 
David P. Page      dpage@mkblaw.net 
Louis W. Bullock     lbullock@mkblaw.net 
Miller Keffer & Bullock 
 
William H. Narwold      bnarwold@motleyrice.com
Elizabeth C. Ward     lward@motleyrice.com 
Frederick C. Baker     fbaker@motleyrice.com 
Motley Rice 
COUNSEL FOR PLAINTIFFS 
 
Stephen L. Jantzen     sjantzen@ryanwhaley.com 
Patrick M. Ryan     pryan@ryanwhaley.com 
Paula M. Buchwald     pbuchwald@ryanwhaley.com 
Ryan, Whaley & Coldiron, P.C. 
 
Mark D. Hopson     mhopson@sidley.com 
Jay Thomas Jorgensen     jjorgensen@sidley.com 
Timothy K. Webster     twebster@sidley.com 
Sidley Austin LLP 
   
Robert W. George     robert.george@kutakrock.com 
Michael R. Bond     michael.bond@kutakrock.com 
Kutack Rock LLP 
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.; 
AND COBB-VANTRESS, INC. 
 
R. Thomas Lay      rtl@kiralaw.com 
Kerr, Irvine, Rhodes & Ables 
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Jennifer S. Griffin     jgriffin@lathropgage.com 
Lathrop & Gage, L.C. 
COUNSEL FOR WILLOW BROOK FOODS, INC. 
 
Robert P. Redemann     rredemann@pmrlaw.net 
Lawrence W. Zeringue     lzeringue@pmrlaw.net 
David C .Senger     dsenger@pmrlaw.net 
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 
 
Robert E. Sanders     rsanders@youngwilliams.com 
E. Stephen Williams     steve.williams@youngwilliams.com 
Young Williams P.A. 
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 
 
George W. Owens     gwo@owenslawfirmpc.com 
Randall E. Rose      rer@owenslawfirmpc.com 
The Owens Law Firm, P.C. 
 
James M. Graves     jgraves@bassettlawfirm.com 
Gary V. Weeks       
Bassett Law Firm 
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 
 
John R. Elrod      jelrod@cwlaw.com 
Vicki Bronson      vbronson@cwlaw.com 
Bruce W. Freeman     bfreeman@cwlaw.com 
Conner & Winters, LLLP 
COUNSEL FOR SIMMONS FOODS, INC. 
 
A. Scott McDaniel     smcdaniel@jpm-law.com
Chris A. Paul      cpaul@jpm-law.com  
Nicole M. Longwell     nlongwell@jpm-law.com
Philip D. Hixon      phixon@jpm-law.com  
Joyce, Paul & McDaniel, PC 
Sherry P. Bartley     sbartley@mwsgw.com  
Mitchell Williams Selig Gates & Woodyard     
COUNSEL FOR PETERSON FARMS, INC. 
 
Michael D. Graves     mgraves@hallestill.com  
Dale Kenyon Williams, Jr.    kwilliams@hallestill.com  
COUNSEL FOR CERTAIN POULTRY GROWERS 
 
 I also hereby certify that I served the attached documents by United States Postal Service, proper 
postage paid, on the following who are not registered participants of the ECF System: 
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 C. Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 North Classen 
Oklahoma City, OK 73118 
COUNSEL FOR PLAINTIFFS 

Thomas C. Green 
Sidley Austin Brown & Wood LLP 
1501 K Street NW 
Washington, DC 20005 
COUNSEL FOR TYSON FOODS, INC., TYSON 
POULTRY, INC., TYSON CHICKEN, INC.; AND 
COBB-VANTRESS, INC. 

 
       s/ John H. Tucker, OBA #9110       
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